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SUMMARY OF THE AE3GUMENT

1'he 13urcau misapplied the standard of proof''or thc period governed by the 2011 Order.
ln its first order after thc effective date of'the 2011 Order, thc Commission dismissed a complaint
that a $36.22 rate was unjust or unreasonable because the 11.13C Iailed to produce evidence that the
monetary value of its advantages under the joint usc agreemcnt acre less than thc diffcrcncc
bctvvcen $36.22 and thc old telccom rate. Ilcre. the Bureau correctly found: (I') that AT&1
receives net material advantages under the .IEIAi and (2) that A'I'& I'ailed to present cvidcncc
regarding thc monetary t slue of'those adt antages. 1'hesc ttvo findin &s alone are fatal to AT&T's
claim for relief under the 2011 Order. 'I he Bureau also erroneously applied the standard
applicable to "nev" agreements for the period govcrncd by the 2011 Order. even though thc
f3ureau correctly found that the JUA at issue here was an -existing" agreement. 1'he Bureau should
correct its errors and I ind that A I'&'I's not entitled to relief under the 2011 Order.

Thc E3urcau also ignored tlte I'ecord ct idcncc in this case and seemed to lind. as alllaucl'f'aw.

that the communication iiorkcrs safety zone (a/k/a "safety space") on DIIP s poles was
"usable and used by" Dl P. I'here is no basis in thc record f'r this finding. 'I he uncontroverted
cvidcncc is that DFP docs not nccd and docs not use thc saf'ety space on its own poles. DEP built
saf'ety space into its network of poles specifically bccruise of'the.lUA. Ibis space, which has an

ongoing cost. is not ncededf I'or tltc provision of'electric service. 'I hc 13uiieau's decision to cxcludi:
the saf'ety space from A I'& I

's space allocation has thc «ff'ect of shilling& the entire cost ol'the saf'et)

space to Dl::P and its ratepa)crs. 'I'he 13ureau should correct this error hy either allocating the
safety space to AT&T or. at a minimultl. allocatllig a pl'0 liltil silat&c of tile space 10 AT&T.

Thc 13ureau also incorrectly rejected DEE's cvidcncc regarding the value of'thc net material
advantages to A I'& I under the.llJA. I&or example. although it I'ound that thc contractual right to
remain intachcd post-termination w&as a material advantage to A I'&'I". thc Bureau nonethclcss
found that DFP's valuation was "speculative and lacking support- because Dl'.P's valuation
assumed that, in the absence of'his right. thc parties would be requiired to remote their facilitics
I'rom each other's pole~. Thc f3urcrui&s rejection of'Dl I' cvidencc supposed. without explanation
or alternative. that such a result would ncvcr come to pass. Further. thc E3urcau all but ignoircd thc
enormous value A'I'&1'crivcs fi'om thc "tabulated cost" provision of thc JUA. under v hich
AT&'I pays far lower pole replaccmcnt costs than DE-:P's CATV and CI.I:.C liccnsces. 1'he Bureau
should correct these errors and account I'or these net benefits and costs through additional space
allocations to A'I &'I'nder the old telccom rate I'onnula.

The 13ureau also gave short shrift to the sig&nilicance of when A I'&T first requested to
renegotiate thc JUA rates. I'hc [3ureau perl'onned no analysis on how the timing of this request
impacted whether a refund was "appropriate" under Rulc 1.1407(a)(3). Thc E3urcau perl'onncd no
analysis on how the timing of this request. ivhich was aller thc effcctivc date ol'ihc 2018 Order.
impacted whether A'I'&T demonstrated that it genuinely lacked the ability to obtain a new
arrangement. I'or purposes of obtaining relief'under the 2011 Order. The I'act that A'I'&'I did not
even attempt to obtain a new arrangemcnt until after the cff'ectite date of'the 2018 Order should
he fatal to its claim I'or relief'under the 2011 Order.
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I'ursuant to Rulc 1.106. Duke Lnergy Progress. I I.C ("DEP") petitions thc Enfbrccment

l3ureau to reconsider certain portions ol'its September 21. 2021 Memorandum Opinion and Order

in thc above-captioned procccding (the "Order") and to either vac&ate the Order or issue a new order

consistent uith DI'P's requests herein.

ARO&UMEN1'.

'I'he Bureau Should IXeconsider fts Finding that AT&T Is k:ntitletl to 13elief Under thc
2011 Order.

'I'he Bureau correctly acknovvfcdged that A'I & I'njo) s material bcneftts under thc joilu

llsc ttgreemcnt bctsvcelt thc pal'ttes (thc JUA ) as colrlparcd to col\1pctitixc local exchange carriers

("CLECs") and cable telos ision s) stems ("CATVs") attached to DL I's poles.' bc 13ureau also

correctly f'ound that AT&'I'id not provide "a credible valuation of the advantages that Al&1'eceives
under the J(IA." Ncx crthclcss. the 13ut&cau found that "A1'& I'as shown that the material

advantages it reccisvs under thc JUA do not justif) thc JUA rates...."s Based on this finding. the

13utuau determined that AT&T should have been clrargcd no more than the Old Tclccom Rate

during the payment periods g&ovcrncd by the 2011 Order." 'I his 1tnding (a) is irrcconcilablc with

the 2011 Order and Commission authority rct&arding thc burden ol'roof under thc 2011 Order:

(b) applies the legal standard I'or "new" agreements rather than "historical" agreemcnts: and (c)

ignores thc fact that AT&T never even attempted to terminate thc .IUA and obtain a ncw

arrang&ament until after thc effective date of th» 2018 Order,s

'ee. e.».. Order at le 16-33. 35. 41.
-'d. at '( 47.
'd. at'j[42.

Ic/. at,j 47: see also Implemeniaii&m of Becii»n 224 of ihe rica;I &Vadonal Broa&/banc/ I'/rot /br
Onr I'ainre& Report and Order and Order on Reconsideration. WC Docket No. 07-245. CiN 13ocket
No. 09-51. 26 I CC Rcd 5240 (Apr. 7. 2011) (the "2(&l I Or(/er").

&free/crating ll'ireline Broar/banc/ Deplo& men/ bt Remoting Barriers io /nfiveurucrare
Im'esnmeni; Accelctaiing& Ifireles» Broa&/ban&l Developnteni bt: Rem&n&ing 13atriers io



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
6
of32

PUBLIC VERSION

A. The Bureau Frred in Finding that AT&T Satisfied Its Burden of Proof under
the 2011 Order.

1'he .IUA at issue here constitutes an "existing" or "historical joint use agrccmcnt" undcl

the 2011 Order." Izurthermore. thc 13urcau dctermincd that the JUA gives AT&T a compctitivc

advantage over CI.I:Cs and CA'I'Vs attached to DLP's poles. I hcrclorc. under the 2011 Order.

AT&'I'ears the burden of demonstrating thai thc "monetary i slue" of the bcncl its under the .Il/A

does noi justil'y thc difference hctiieen the-rate- AT&T paid under thc.lUA and ihc Old 'I'elccom

Rate." In thc first case decided hi thc Commission after thc cffcctivc date ol'the 2011 Order, thc

Commission rejected an ILI'.C's complaint that a $36,22 rate iias Lzzjjust and unreasonable cvcn

though ii exceeded thc Old Telecom Rate h) nearly 300%. The Commission held:

j Wjc find thai Verixon has adduced insufficient evidence to support a finding that
thc Agl'eclrlcllt Rates Lll'e Llllrcasollablc. 01'ol'hc Col&ll&lzssloli to sci a Jilsi i&lid

reasonable rate. Vcrixon concedes that it reccivcd and continues to receive benefits
under the Agiiccment that arc not provided to other attachcrs. but it has not
&roil uced an evi&lence shoiiin z that the moneta value of those advanta es

is less than the difference between thc A reement Rates and the Neiv or Old
I'elccom Rates pier time.... Absent such evidence we are unable to determine
&ihether the A zreemcnt Rates are 'ust and reasonable.'s

thc [3ureau cxpressl) acknowledged. AT&'I I'ailed to produce any evidence showing that ihc

lrlolicttilv valilc of'the benefits it enjoys "is less tlliil& ihe dif'fcrcncc" between the "rate" it pais

under the.lUA and the Old 'I'clccom Rate.'" "Absent such evidence," there was no way for the

Iz&Ji osvrzzezzzre /zz&'eszznezzz. 1'bird Report and Order and Dccfarator) Ruling. WC Docket No. 17-
84. Wl'ocket No. 17-79. 33 I CC Rcd 7705 (Aug. 3. 2018) (the "20/8 Order" ).
'ee Order at $ j$ 3. 36& n.10'J:.iee olio 2011 Order. 26 FCC Rcd at 5334-37. tz$'16-17.
'ee Orifci't $j,'6 33. 35. 41.
'ee 2011 Order. 26 I'CC Rcd at 5333-37. tj ( 214-1'3: Pe&icon Flo. //.C is Fizz. /'ou er zmzl /iglzz
Co.. Memorandum Opinion and Order. Docket No. 14-216, 30 I"CC Rcd 1140. 1149-50 at e 23-
24 (Peb. 11. 2015) (the "I'Lrirzrn I'loz'izlo Decision"),
s lrerisozz F/znizlo Deci iion. 30 I'CC Rcd ai 1149-50 at $ 24 (emphasis added).
'" See Order at $ 47 (finding that Al'&'I'id not provide a "credible valuation of'thc advantages
A'I'&T receives under the JUA").
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Bureau to dcterminc whether the "rate" under thc JUA was "just and reasonable" for the period

governed by the 2011 Order.'

'I'he 13ureau I'ailcd to address the I'eri=oii f7orido Deci xion in its analysis of'xx hether A I &I'ad

satisfied its burden of proof'under the 2011 Order. I'hc I'iri on 7'ioriiin Decixliili A as tile sole

guidepost I'or disputcx relating to "existing" or "historical" ag&rccments under the 2011 Order prior

to the ell'ectixe date nf'thc 20lg Order. I'iii'lltei'ltlol'c. tltci'c til'c lto Ittatcrial grounds upon xxhich

the lreri:iin 7.7miiki Deci xion is distinguishable from thc I'acts in this proceeding. I.ike the JUA

between A'I & I" 'litd Dl'.P. thc joint use agreemcnt at issue in the I'i i i=i&a 77iiriiki Decixion: (a) xvas

an "existing" or "historical joint usc ag&rccment" under thc 2011 Order: and (b) prox idcd thc II.L:C

with material benefits that gave it a competitive advantage over other attaching cntitics.'-

Perhaps because the order docs not address thc I'eri:on i7oriiiri Decision. the 13urcau

determined that A'I'&'[ met its burden ol'proof solelx by pointing to "rute" each patty pa) s under

tile.IUA and arguing thai they arc not -propoiaional" on a pcr-foot-of-space-occupied basis.' This

is not the correct legal standard.'s clearly sct forth in thc I'i:on 7'ioriiiii Decisiiin. A I'&. f

' Sce I'eri=on 77oriilo Deci xion. 30 I&CC Rcd at 1149-50. 1 24.

,gee iii. at 114'J. t'3 (-11tc agreemcnt herc is not a ncxx agivcment. It is ait historical joint use
agreement'...."): ni, at 114g.,j 21 ("... Veri/on has receixed. and continues to receive. unique
benefits under the Agreemcnl...").
" 0!'dcl't ", 42 (" lltc rate A'I & I'ays Duke under the .II'A is abxmt 75 percent of the rate Duke
pays Al'&'1. excn though Duke's attachments occupy much morc space on the poles."). 1hc
13urcau's "proportionality" anal)sis ignores thc I'act that Dl P pa)s a pcr pole rate that~ A I & I" s entire pole cost, while A T&1 pax s a per pole rate that onl) accounts f'r a
of DI'P's annual pole cost. Iior csample. in 2019. DI P paid a per lc rate that v,as morc
than AT&1's entire annual pole cost in North Carolina and nearl) morc than A I' entire
annual pole cost in South Carolina. xxhilc A I'&1 paid a per pole rate t onl) accounted for~
of IJI;P's amtual pole cost..S'ee DISI's Ansxxer at '„22. 25 n.94. 13ascd on this mi:tric. the
"dispropoNiottality" of the .IIJA's cost sharin ~ methodologx skcxxs hcax ii) in A'f&T's fax or.

It is unclear hoxx "proportionality" seep&:d into thc analx sis of an II.I:.C s burden of proof'under
the 2011 Ordi:r. 'I'he concept of'proportionality" is only mentioned once and in an cntirclx
diff'ercnt contest— xx ithin thc 2011 Order: "(xJ&'Jc xxould hc skeptical of'a colltplaiitt bx an (ILI:.C J
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bears thc burden of proving that thc -i'ate" it pays is not justified by the "monetary value" of'hc

competitive adviultagcs it enjoys under thc JUA. Morco&cr. this "proportionality standard was

not applied in the Veri=on I"lorida Deci sinn—even though thc joint use agrccment in that

procccding allocated a much higher percentage of the annual pole costs to thc ILI:.C." Finall).

thc 13urcau's "proportionality" anal) sis is also entirely arbitrary. In h) pothesizing Df:.P's per-I'oot

"rate" for purposes of its analysis. thc 13urcau relied upon Dl(P's "typical" space utilization~

bee&wise it was "consistent w ith the terms of the 1977 JUA. w hich allocated~ of space on

joint usc poles to Duke's predecessor."'ct. &&hcn calculating AT&'17s per-loot "rate." thc

13ureau relied solely upon thc Commission's presumptive I-foot space occupied input. even

thollglt: (I ) tile 1977 .IUA allocated of space to A f&T: tmd (2) Dl.l's ev idencc indicates

ATky. -Vpi I"
t u ug i i ~." I II * d.. th l3

"proportionality" analysis is not only unlawful but also tainted by selection bias.

B. 1'he Bureau Frred l&y Applying the Legal Standard Applicable to "Ne&v

Agreements" to the Parties'Historical Joint Use Agreement."

I or the period governed by the 2011 Order. thetv. arc only two t)pes of'oint usc

agreemcnts: "existing" (a/k/a "historical"') and -new." I'.ach is go& en&ed by a different standard.

As thc 13ureau con&ectly noted. the JUA at issue here is not a "new" agi&cement. but instead an

-existing" or "historical" agrecmcntua For periods governed by the 2011 Order. the Old 'I'clecom

seeking a proportionately lower rate to attach to an electric utilit) 's poles than thc rate the [II L'C
j

is chargin the clcctric utility to attach to its poles." 2011 Order. 2(i I&C('cd at 53. 7. 21g.
" I'hc joint usc agrccment in the Verison Fgoridn Deci sion allocated 50% of'la&util pole costs to
thc II.EC, See Izeriso» I'lorido Decision. 30 I'CC Rcd at 1143. gj 10. A'I'& I'alculated that the
-nitc" it pays is equivalent to~ of DISP s annual pole costs..S'ee Order at )I 42 n.13g (citing
A'I'&T's Complaint at $ 17 n.G5).

"Order at gj 42 & n.l39.
Aieeirl at tj 42 & n. 140: see also DEP s AnsNer at I.xh. 2. DI',P000140 (I')77 Jl iA. Art. I A 2):

hi at I:xh. A. Dl:.P00024g (Decl. ol Scott Freeburn. Nov. 13. 2020 ("I'reehurn Decl.")
j 9).

See Order at tj 36 &1.109.



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
9
of32

PUBLIC VERSION

Rate is a "rel'crcncc point" ~onl with respect to 'ness" agreements. 'I'he Old Telecom Rate is

neither a "rel'crcnce point" nor otherwise relevant with respect to "existing" or "historical"

ag&rccments, In the I'eri:on l7uri&ln Decision. (hc Commission stated:

In support of appl) ing thc Old Tclccom kate. Verizon cites the 0//le/rs statement
that thc Commission would consider the Old I'elccom kate "as a ref'erence point"
when determining& a just &slid re&aso/lahlc attachlr/cl'lt f&ltc fol'1 //et/'/8/ee/7/e///"
bctv een an incumbent I.l'C and a utility. 'I bc ag&rcement at issue herc is not a ncw
agreement. It is "an historical joint usc agreemcnt." vshich the Commission
rcpeatedl) disting&uished from "ncw agreements."'"

Ciivcn this. and as sct lortl'I &11/osc I/1 Section I.A. s//p/x/. the Commission held in tl/e Ve/i=on

)1//ri/l// Decisi//// that it was the II.L'C's burden to demonstrate that thc "monetary value of'the

advantages under the Agrecmcnt j is less titan the diffcrcncc between thc Agrecmcnt Rates and the

New or Old 'I clccom Rates oscr time." " A'I lie'f made no such showing. here. ')espitethc clear burden of'roof'nder thc 2011 Order. and despite thc Bureau's

acknowledgement that A'flL I htls /10( Inct this burden. it ttppcal's tile Bure&su crro/1cously gl'al)ted

thc Old Tclccom Rate as a "rcfcrencc point" for "existing&" or "historical" agreemcnts. In finding

that -ATkl's cntitlcd to a rate I'or thc period prior to .Ianuary I. 2020 that docs not cxcccd the

(3ld 'I'elccom Rate." the Bureau cites to para raph 218 of'hc 2011 Order— a paragraph that

specificafl) (and only) addresses "ncwr'grccments.'— In addition to thc sharp distinction drawn

b) thc Commission between "new" agreemcnts and "existing" agreements. the 2011 Order also

plainl) advised that it was "unlikely to ltnd the rates. tcr/us and conditions in existing joint use

ag&rccments unjust or unreasonable."-" 'I"his guidance. along& vs ith thc fact that the Old 'I'clecom

" Veri=.on f1&/ri/ln Decision, 30 FCC Rcd at 1149. tj 23 (italics in original).
See i&i. at 1149. gj 24.

''&ec Order at / 47 (noting that ATILT had not "pros idcd a credible valuation of thc ads ants&gus

that A'MT rcceises under the JUA").
- .sbei&l. at /j 47 k n.161 (citing 2011 Order. 2(i FCC Rcd at 5337. g 218).
-t 5'ee 2011 Order. 26 FCC Rcd at 5335. ',j 21(i.
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Rate is a "rel'crcncc point" ~on) w ith respect to 'new" agrccments. explains why the Commission

rejected an ILEC s complaint in the Veri:on i iori&i&t Decision that a $36 22 rate was unlai&I'ul cvcn

thoug&h it exceeded the Old Telccom Rate by almost300%.'.

The I3ureau Should Reconsider Its Finding that ATILT "f;enuinely Lacked the
Ability to Terminate the JIJA and Obtain a New Arrangement" For the Period
C'overned by the 201 I Order.

In thc 2011 Order. thc Commission "qucstionjcdj thc need to second guess" "historical

joint usc ag&rcements" and stated that it was "unlikely io find thc i'ates. ter&115 slid collditions" in

'&S
such agreements unjust or unreasonable.- Yct. the Commission cl'ca&cd a llarrovv aveliuc Iol

ivv iewing "historical joint usc agrcemcnts" where an II,) C could "demonstrate that it gcnuincly

lacks the ability to terminate &lli existing agreement and obtain a ncvv arrangement." I hc 13urcau.

here. found that A I dk.'I'-demonstrated that it 'genuinely lacl s the ability to terminate the Jl)A and

'& iobtain a ncw arrangcment.'"-

In doing so. the Bureau g&lossed-over thc threshold issue of vvhen A I'AT Itrst attempted

"to terminate an existing agitccment and obtain a new arrangement." 13ascd on the undisputed

evidence in the record. A Ik.'I'id not even request renegotiation of'thc JUA rates until May 22.

2019—aller thc el'fective date of the 201g Order. ATik'I 's inaction is & specially problematic. here.

considering the .IllA requires vv rittcn notice av a precondition to any "rate" rcncgotiation:

I:ithcr party may make a request for review of'hc pricing methodolog&y and the
costs sct forth in the I:.xhibits to this Agrecmcnt no sooner than at live (5) year
intervals, ibis request must bc in writing and I'orwardcd to thc other party as

'-"
In the only other dccisioii prior to the effective date ol'thc 201g Order. Vei i:on Virginia, LI C 1.

Virgini«EI«(ri» nmi P&n& er Co.. Order. Proceeding& No. 15-190. 32 I'CC Rcd 3750. 3756 at ',i 12

(May I. 2017). thc Commission relied upon "unique circumstances presented here" to conclude
&liat the;igrecmcnt at issue was a "ncvv" ag&rccment for purposes ol'inding& the rate to bc unjust
and unreasonable.
-'011 Order. 26 I CC Rcd at 5335. g, 216.

1&i, at 5335-36. ti 216.
6&'&.e Order at 37 (internal brackets omitted).

6
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specilied in Article XVI. "

I bus. A1'&'I is legally and contractually barred from recovering relief for thc period prior to its

written notice rcqucsting ircncgotiaiion of the pricing methodology.

Morcoi er. the record demonstrates ihat A f&T never sought to -obtain a neiv arrangement"

under the guidance ol'he 2011 Order. AT&T has maintained throughout this dispute that it was

cntitlcd to the New Tclecom Rate I'or all periods at issue.'13ut A li&T was never cntitlcd to the

New 'I'clecom Rate under the 2011 Order because (a) the JIJA wits entered into before thc 2011

Order and is thus an "existing" or "historical" agreement. and (b) the 2011 Order makes clear that

the Commission would only consider applying thc New '1clecom Rate to "ncw" joint use

agrecmcnts. " In essence. A'I & I waited until after the el'I'cctiic date of the 2018 Order to ask

about renegotiating rates. and then pretended as if the siime standard applied on both a backward-

looking and I'orward-looking basis.

I:inally. thc 13ureau states that "Duke s substantial tive-to-onc pole ownership advantage.

in combination with a relatii ch high attachment rate...supports an inli.rencc of'A'I'&T's inferior

bargaining position relative to Duke. and thus supports our decision to review the .IUA's rates.""

Ilowevcr. the terms and conditions ol'thc JUA. including the cost sharing methodology, have not

changed since thc.lUA was executed in 2000. Thus. Dl;p argued in its answer that. to demonstrate

a disparity in bargaining power. A I & I must prove either: (I) that the JUA was unjust and

unri.asonable -at thc time it was executed": or (2) that DI:.P "subsequently wielded a growing pole

ownership imbalance to its financial benefit." AT&T made no such showing. Ncverthcless. the

i" Dl'.P's Answer at I::xh. I, DEP000128 (JUA. Art. XIII.D).
" 8'ee. e.g.. AT&T's Complaint at 'i'['1-33: AT&'f s RcpIJ at 'i 8. 13. 21. 28. 31.
'",\'ee 2011 Order. 2Ci FCC Rcd at 533(i. gj 217.
" Order ai )j 38.
s-.S'ec DEI-"'s Answer ai $ 26.



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
12

of32
PUBLIC VERSION

Bureau rejected DBP's argument out of'iand, stating "vve scc no reason to require A I/k'I to

establish that the .IliA divas unjust and unreasonable in l 969. more than filly years ago."" 1 he

rcl'erence to "I')(i9" is obviously a copy-and-paste error I'rom thc I3urcau's August 27. 2021

decision in A/ZT I'/oriiio v. /)uke Ence/:t: Fiwiiiir.'3ut this cop)-and-pasic error leads to a

substantive error because thc Bureau then equates thc JUA rates to a vcstigc of'he "pre-

competition 1970's."'I'hc JUA at issue here. though. rvas executed in November 2000 at the

height of'the f'acilitics-based competition ushered-in by the I')96 Act.

ll, The Bureau Should IZeconsitfer its Finding that the JUA "IZencsved" on,lanuary I,
2020 and Es cry Year Thercaftcr With Ilespect to Iixisting Attachments.

I'hc l3uireau I'ound that the -'.IUA created a series ol'nc-vear contracts that have

automatically rcncn ed on.lanuary I '"'f'each year since 200 I."'ased on this finding. the f3urcau

dctcrmined that the JUA rcnexved for purposes of'thc 20 I 8 Order on.lanuary I. 2020.' lfc Bureau

should reconsider its finding. insofar as it applies to csistilsg auachments. for at least tno reasons.

First. thc I3urcau failed to address DI:.P's argument that thciv. can bc no -rcncnal" nhen there is

no right of'termination.'" Reading a "rcnevsal" provision into a.lUA that pro&ides no right of

tcnnination (or "non-trcnevsal") is paradoxical. Instead of'addressing this paradox. the l3ureau

broadly rcl'crcnccd the 20lg Order and the Venison \Iorikino'I)eeision as justifying its finding.

cvcls tllougli lieithcr of those decisions address DBP's specific argument."" Second. the Buivau

" Order at $ 3g n. I 23.
" Seek/.
i'ee ir/.
'i/. at) l4.

See 0/. at $ I b.
'ee DI'.P's Ansner at e& 3. I I. 2 I. 38.

Verieon h/r/. I IC i. Poirnnoe Ik/thon Co.. Memorandum Opinion and Order. Procccding No.
19-355. 35 I CC Rcd I 3607 (Nov. 23. 2020) (the -

I 'tiri on .Ilori kmi/ Deci sion").
n'ee Order at $ 12.



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
13

of32
PUBLIC VERSION

relied solely on the I'c.ri=on dlart land 1&eeiviozz to reject DLP s argument that "renewal" requires

some voluntary action hy the parties."' lowcx er. the fact thc Commission incorrcctl) dccidcd this

issue in the VerLznzzz it lart lanrl Deezsiozz does not mean the 13ureau should repeat the error. here.

III. The Bureau Should Reconsider Its l)ecision to I)ztcfude the Communications Worker
Safety Zone from AT&T's Space Allocation.

'I he 13urcmz. rel) ing solel) on distinguishable prccedcnt and without considering Dl:.P's

unref'utcd osidcncc. refused to allocate any portion ol'he communications worker safely rone

(a/k/a "saf'et& space") to A I'&'I'ecause: -A'I'&1" s attachments do not occupv thc communications

sttfety space.... Iltel'e size at least two errors embedded in the 13urcau's ftndings.

lzirst. thc 13ureau ignored thc Commission s foundational "cost causation" principles.'L;P
prcscntcd substantial witness testimony establishing that: (a) DEP does not need and docs

not use saf'ct) space on its own poles: (b) the safety space serves no purpose in the provisionol'lectric
service: and (c) but for the Jl)A. Dl-;P would not have built safety space into its pole

network in its overlapping scrvicc territory tvith A I & I'."" Second. all ol'thc authority cited by thc

Bureau turns. in whole or in pan. on the Commission's previous Imding that tire "safety space is

usable and used by the electric utility." 'lowever. Dl:.P presented cvidcncc demonstrating that it

s ~ See id. at tf 13.

Irl. at t 51 (citations omitted).
'ee. e.ll., 2011 Order. 26 IzCC Rcd at 5301. es 143 ("(indcr cost causation principles. if a customer
is ca»sall& responsible for the incurrence of a cost. then that customer—thc cost causer— pays a
rate that covers this cost.").

s'ee Dl(P's Answer ttt t['( 12 & n.38. 16 & n.58. 25: see also irl. at I»sit. A. DEP000252-53
(Frccblllst Decl. ftI) 17-18)farl. at Exh. 13. Dl P000285. DLP000289-t)0 (Decl. of Dav id .I. I latchcr.
Nov. 13. 2020 ("Natcher Decl)") $1$ 9. 18): id. at I xh. C. 13LI'000296-97 (Decl. of Steven D.
13urlison. P.l'.. Nov. 13. 2020 ("13urlison Decl.") s'I'-10).
'ee Order at $f 51 n. 171 (citing l3ellgooilz Teleeonznz», 11 C d lz 'a rl'1'k '1 17a. v. Fla. Po» er aznl

liglzz Co.. Mclnoraltdum Opinion and Order. Proceeding No. 19-187. 35 I'CC Rcd 5321. 5330 at
16 (Ma& 20. 2020) ("FP1. 1 Deeisiozz") ("I'he [saf'ct)

) space is usable and used b& thc electric
utilities.") (quotation marks and citation omitted):, fnzernlrneni of Rules in»i Policies Cimrernzng
1'ole ifzzaelzznezzzs. Report and Order. CS Docl et No. ')7-98. 15 I:CC Rcd 6453. 6467 at I 22 (Apr.
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docs noi need and does not use the safety space on its o«n poles. " ATE:T prcsentcd no contrary

evidence. Instead. A 1k.'I'elied solely on distinguishable precedent and argued that Dl=.f'ccupies

of space under the I'CC's rate assumptions. «hich includes 3.33 I'eet of saf'ety

space that is 'usable and used by the electric utility.'"" Whether space is "usable and used by"

Dl;P. though. is an inherently I'Ictual inquiry.

The Bureau's I"Inding has the effect of'allocating tltc a.ntire cost ol'thc safety space to 131";P

and iis ratcpaycrtu As explained in Dl:.P's unrebutted «itness testimony: "No sound ratcmaking

rationale would support allocating& such a cost to Dl:P and iis electric ratepayers."'" ll the 13urcau

docs not allocate thc 40" of saf'ety space to A I'P. l. thc 13ureau should cithcr: ( I) allocate a~
pro rata share ol'hc saf'et) space to O'I k I as additional &&sable sptlcc occtlpied:"" or (2) add the

40" (3.33') safety space to thc lultlstibh: space lo&'lu'poses of calculating& thc Old I'elecomRate.'.
2000) (-'I'he [saf'ety] space is usable and is used by the electric utilities."): atman&I»ienr of the

( o»1»il &alon n Rule &'»1&i I oli cie& (Iol'cl ning I ole )I noel)nienl &; Inipl&'Inenlnflol2 of Section 03(e)
of71)e Telecon)m&micrilir»v )fcl of I ppri. Consolidated Partial Order on Reconsideration. 16 FCC
Rcd 12103. 12130. tj 51 (May 25, 2001) ("No nev; arguments or evidence was presented in the
filings and based on our previous reasoning. that the jsafcty j space is usable and used by thc
electric utility. we reject ai'gultlcI'its to &educe the presumptive usable space of 13.5 I'eet by 40
inches."): rldoI)lion of RIIIes fm'he Regni»lion of C'oble 'lhlevision I'ole .Inoehinenls.
Memorandum Opinion and Second Report and Order. PCC l)ockct No. 78-144. 72 I:.C.C.2d 59.
71. 24 (May 23. 1979) ("'I hirdly. «e note the common practice of'electric utility companies to
make resourceful usc of'this [safety] space by mounting street light suppo&4 brackets, step-do«n
distribution transf'ormcrs. and grounded. shicldcd pov,er conductors therein.")).
'ee 1&II)ro note 44.

"AT&.'I" s Complaint at'„'5:.1ee o/ro A18;I 's Reply at gjg 5. 12. 25.
",\'ee Dl:P's Answer at 1&xh. D. Dl:.P000309 (Decl. of'ana M. Ilarrington. Nov. 12. 2020. $ 17).

'" When the 40" of safety space is divided (which is the average number of attaching&

entities. C)eluding Dl;P), it yields . And if thc Bureau is of the vie« that A'I'k I

should pay no more for thc saf'ety space '
V and CI.IIC attachertu then thc most equitable

solution is that each attaching entity other than DI:P is allocated a pro rata share of the saf'et) space
as usable space occupied.

Including thc safety space in the unusable is thc least cquitablc of'the proposed altcrnativcs
in that it results in Dl:P bcarin more than of'ihe cost of space it docs not need tu)d does not
use in the provision of'electric service. Incl Ing ihc safety space «ithin thc unusable space means
(a) that only 2/3 of'the space is allocated through the Old Telecom Rate formulas (in other «ords.

10
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IV. The 13ureau Should Reconsider lts 1)ismissal of DEI"s Valuation of Certain 13cnefits
of the JUA.

A. The Bureau Should Reconsider Its Non-Finding Regarding the Cost
Advantage AT&T Fnjoys Under the "Tabulated Cost" Provision of the,IUA.

Finally. thc 13urcau all but dismissed the enormous saluc Al'&'I'erives from the

"tabulated cost" (a/k/a "schcdulcd costs") provision of'thc J(IA. pursuant to which A'I'&'I pa)s

less than of thc actual costs DI-:P incurs in pcrtorming pole replacements on AT&T's behalf.

Specifically. the 13urcau stated: "13ecausc tlte record docs not indicate thc cxtcnt to «hich

equipment transt'cr costs are included in Duke's average cost estimate or in the I:.xhibit 13 scheduled

cost I'r a pole rcplacemcnt. we make no finding with respect to Duke's claim that the average cost

advantage to A'I'&T is I j)."" 'I'hc 13urcau's "non-finding" ignores thc ivcord cvidcnce

in this proceeding. Dl'P submitted « itncss testimon) explaining that. under thc "tabulated costs"

provision of'the .IUA. AT&T pays a I'raction ol'what DI-:P's CA1 V and CI.I'C licensees pa) I'or

pole replacements:

jljf AT&.1'eeds DBP to replace an existing 40-foot pole with a 45-1'oot pole-
cithcr because it needs morc space for additional I'acilities or because it has caused
a s iolation—then AT&1" s cost responsibility is limited to thc amount sci I'orth in

I able I of I'.xhibit 13. 'I he current value in 'I'able I ol'L'xhibit 13 for any pole 50 I'oot

or less is~. See Ilxhihit 5 to Dl':P's Answer. In contrast, if thc same need
arises tbr onc ol'l'P's CATV or Cl.l::C licensees. the CATV or CI.I'.C licensee
«ould be required to pay actual work order cost. In 2019. the average cost ol'a pole

lacement for DFP was . This means that on avera e AT&T &ets a

Mr. Irreehurn&s testimony makes clear that this is an apples-to-apples comparison. I&or precisely

onl) 2.22'l'thc 3.33's allocated. leaving DEP with 1.11't thc start). and (b) that the remaining
2.22's allocated cquall~among all attach~in & entities (including Dl:I'). «hich means Dl'P cnds-
up bearing an additional~ (2.22'~~).
-'rder at ',, 26.
'-'L'P's Answer. I'xh. A at DBP000256 (Freeburn Decl. $ j 24) (emphasis added).



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
16

of32
PUBLIC VERSION

ihe same scope of «ork. DFI's CA I V and CLIX licensccs are required to pa) "actual ii ork order"

costs. ishich averaged in 2019. «hile A'I'&T is only required to pai the "tabulated cost"

I'or such work. «hich currently stands at

'I he 13ul'cail 5 conf ll,&ion I'cgarding the "the extent to iihich equipment tranif'cr costs arc

included" in thc "tabulated cost" for a pole replacement is predicated sole)) on the folloivhlg

testimony from AT&T v itness Nea Dalton:

Thc reason that Mr. Fi&ccburn says actual costs are higher is bccausc hc adds costs
lol'dditional «ork iihcn describing a -pole replacement." I&or exalnplc. I-."xhibii

B sets the cost to "r&.place pole." iihich is the re lacement cost for the ole itself.
Mr. I'reeburn compares that replacement pole cost to the combined costs to replace
the pole «nd complete additional transfer «ork after thc pole is replaced. As a
I'csuli. hc sa) s an aicl'age pole replacement iias in 20)9. bui thai Is all
extraordinarily cxccssive cost for the iiork actually inc uded in the "replace pole"
category of I;xhibit B. Mr. Frcebum s comparison is thus misleading and useless.'T&T's

misleading innuendo is that it pa) s equi pmcnt tr&ansfcr costs in addition to thc tabulated

costs. Innuendo is noi ei idencc. though. and there is a good reason A1'&'I'topped short of'actually

tcstif& ing that ii pays I'or equipmcnt transfer costs: it ivould have been a lie.

Ms. I)alton makes clear thai the "transfer «ork- to v hich shc alludes is thc cost of'ransferringDL'P's electric f'acilities to a replacement pole.s" Thc JUA, though. clearl) insulates

A)'&'I''rom the cost of translbrring DI-:P's electric facilities:

Iixccpi as oihcl"ivisc expressly provided herein. each ar shall lace maintain
rearran e transfer and remove its oivn Attachments at its own ex ense. and
shall at all times perl'orm such ivork promptly and in such manner as not to inter)'erc
«ith service being supplied or iiork being done by the other party."

As explained hy Mr. Freehurn. betwccn 2009-2017 alone. "[t]his represents a cost saiings to

A I &'I "s Reply Legal Analysis at Eih. D. ATT004)5-16 (Decl. of Nea I)alton. Dec. I g. 2020
(" Dalton Decl.") ft 10) (italics in original) (bold underline emphasis added'): see nlxn Drilcr at '„26
& n.g3.
'".9ee A'I'&T s Reply Legal Analysis at Exh. D. A'I'100416 (Dalton Decl. $ 10 n.7').

"DEP's Answer at I':xh. I. DFP000122 (JUA. Ait. Vl) (emphasis added).

12
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A'I &'I'f approximately and tvpresents an actual cost to DIIP in a corresponding

amount."'his provides AT&T with a massive competitive advantag&e o) er CA'I Vs and CLI Cs

on the same poles«a

B. The Bureau Should IRecousider DFP's Valuation of AT&T's IRIght to Remain
Attached to l)EP Poles Folio)ving Termination of the dUA.

The Bureau correctly f'ound that AT&1" s right to I'i'.Irl&lll) attached to Dl:.I'oles even after

termination of'he JUA is a material advantage over CA'I'Vs and CI.L&Cs attached to the same

pole.s DEP submitted a detailed valuation of'his conti&lctllal I'ight through thc declaration of

Kenneth P. Mctcalt'e. a Certified Public Accountant and Cc)sified Valuation Analvst. Mr. Mctcalf'e

testified that A'I &T enjoys an annualizcd nct benefit of'~ per pole. )vhich grcatl) exceeds

AT&1" s current rate under the JUA." A'I &'I ncvcr ol'I'ercd a valuation of its own. Nonethclcss.

in a footnote. thc 13urcau rejects Mr. Metcall'c's valuation. stating: "Because Duke once ag&ain

&s,5'ee i&1, at I::xh, A. DISP000256-57 (Frecburn Decl.;f 25).
'ecent filings by CATVs. CLI Cs. and their trade associations demonstrate the enormous value
of'he "tabulated cost" provision ol'the.lUA. For example& NCTA filed a Petition for Iixpedited
Declaratory Ruling )vith the Commission in July 2020. allci&ing that pole replacement costs can
comprise as much as 33% of the total cost of'a dcploymcnt project and urging the Commission to
shill the vast majority ol'pole replaccmcnt costs to electric utilities. See, Petition I'or Expedited
Declaratoiy Ruling& of'CTA at 3-4& 9-12, Accetentting& IYireline 13ri&a&lbantl Depbrvment bJ

IZemo)ing Btirriers to Inli asti act«re Ini estment. WC Docket No. 17-84 (i))lcd Jul. 16. 2020): see
also hlitial Collllncllts of Cllartcr Comlntlnicatiolls. flic. at 5. xlcceleralinl& flit'eline llroa&lbaml
9&bplii)'Iiielit b) Ilettto) ing Ilarriers lo Infi aitntclni'e lm eitment. WC Docket No. 17 84 (I)led Si p.
2. 2020) (alleging poli: rcplacemcnts comprised 25% of'otal costs of recent deployment project).
In a proceeding bef'ore thi: Kentucky Public Ser) ice Commission ("KPSC"). the Kentucky
Broadband & Cable Association ("KI3CA-) urged thc KPSC to reconsider ho)v pole i&cplacemcnt
costs arc allocated to CA'I'Vs and CLECs because -'thc most significant cost by far associated
with ne)v aerial communications dcploymcnts is thc cost of'ole replacements." Comments of
KI3CA at 5. Proposetl Ileg«tlatittns Reg&artlint; xlcces)'int xftt&iclmients to Iltility I'olei aml
I'acili ties (filed Scp. 15, 2020). accessible at: htt )s:tl sc.hv.&&o) home'ere& ulations.
s",\'ce Order at gj'&j 21-23: see also I'eri:on ttIttr)&lan&I Ipecixion. 35 FCC Rcd at 13614-15. ', 20
(finding that right to remain attached to existing joint usc poles follov, ing termination was among
the "material advantages over competitive I,EC and cable attachers on the same poles").
'-" 5'ee Dl-:P's Ans)ver at Exh. I'. Dl P000333-34. DI P000361 (ldecl. of Kenneth P. Metcal fc. CPA.
CVA. Nov. 12, 2020 ("Mctcalfe Decl.")" 18-21. Exh. I-:-2).

13
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assumes tltat AT&T would incur the costs of'&i duplicate nct»ork. plus other costs. in arriving at

this figurc. we find that l3ukc's analysis is speculative and lacking support."'" l3ut neither A'f&'I'or

the (3urcau identified what ivould happen without a contracuial right to ivmain attached.

Instead. thc Bureau ignored the consequences of'ost-termination relttosal by stating: "Thc

Commission has never condoned valuing an allcg&cd advantag&c by assuming that. v& ithout thc JUA,

an incumbent LI':C would have built a duplicate pole network."'I'here are numerous problems

with this sc&lilt ailalysis,

As support I'or this proposition. the l3ureau cites to its o» n finding in the F7'I. I Deci&ion.

vvhich in turn relics upon a l 977 Congressional linding that "owing& to a &aricB of lactors...there

is oflen no practical altentativc except to utilize availablc space on cxistinu poli:s."'-'ongress.ol'ourse,
was talking about CATVs—not telephone companies. I'clcphone companies like A I'&1

have ahvays had—and still have—thc &ibility to build poll: ltctvvorks. and there has been no

showing other&vise in this case. In fact. it is not uncommon for a telephone company and an electric

utility to have redundant pole lines on opposite sides of the same road. Thus. the l3ureau's notion

that "this could never happen" is simply incorrect. I&utchcr. it does not matter v hethcr thc

Commission has ever "condoned" valuillg tile i'ight to rcl&tall& attached &ifter termination based on

thc need to construct a llew ltct'&'vol'k. If'the conscqucnce of'ermination in thc abscncc of such a

provision is removal of I'acilities. then thc only viable method ol'aluing tire right is the next hest

alternative to deployment for both parties.

The Bureau's error in rejecting Mr. Metcalfc's valuation is compounded by two additional

'rder at $ 45 n. 152 (internal citation omitted).
"'ee id. at

~j
44.

'-'ee id. at g'4 n.147 (citing& FPL I Deci &io». 35 I:CC Rcd at 5330. gi I 5 (citing S. Xcp. No. 5g0.
i)5th Congress. I st Sess. at I 3 ( I 977 Senate Rcport). reprinted in 197g I J.S.C.C.A.N. 109)).

l4
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I'acts. I:irst. Ihe Bureau acknowledged that thc right to remain attached post-termination «as,

indeed. a material advantage over CATVs and CI..ECs attacltcd to thc same poles." As a material

advantage. it is capable ol'valuation. AT&ytT proffered no alternative to the method of valuation

identillcd by DBP. Second. though rejecting the valuation as "speculative and lacking suppols"

« I\co 11 colrlcs to vs lulu&'TikT s nct hcnclilts undcl'hc .IIJA. Ihc 13ul'I'au I'clied upon the valuation

I'or purposes ol'determining "thc disproportion&llc lulancial burden AT8tT vvould bear ii the panies

werc to extract themselves from thc .IUA" and I'or purposes of determining "thc supcriorit)of'uke's

bargaining position."'ccepting& the validity of the laluation I'r onc purpose but

rejecting& it I'or another is quintessential arbitrary and capricious decision-makin&&."

C. Thc Bureau Should Reconsider Its Findings Regarding DEi"s Deployment of
Taller and Stronger Poles than Nccessa13 for its Osvn Use in Order to
Accommodate ATdtT.

DIIP submitted evidence that it built. and continues to build. a network ol'oles taller and

stronger than neccssar) to accommodate A 1k'I. I'he Bureau rejected this cvidcncc. sa)'lng lb&it ll

"lacks persuasive support" and that DI:P provided "no explanation as to the basis" of Dl::P's

statements that it "erected taller and stronger poles specifically to accommodate ATgrf.- '

lowever. Mr. Precburn clearl) explained that DL'P built taller and stronger poles than necdcd by

DEP in order to accommodate A fift I speciflcall) because of the JUA:

Bccausc of'hc Joint (fse Agrccmcnt (and thc pltcccding joint usc agrccmcnts
betwccn thc parties and their prcdcccssors). DEP's net«ork of'distribution poles
was built to spcciflcallv accommodate A1E.'I'. Dl'.P 1sas able to justil'y spending
motte mone) on its net«ork than access&at) for the provision of'lcctric service

"See iril. at'1-23.
'" Jr/, at ff 3'3 4 n. 130 (citing Kenneth Metcalfc's 1aluation ol'thc right to remain attached post-
I c I'nl I n a t I 0n ) .

'ee. e 8&.. Sierra &'fub v. f I'&f. 884 1.3d 1185. 1195 (D C. Cir. 2018) (finding thai it wds al'bittalrs
and capricious for agenc) to lie«data as unlvcliable I'or one purpose and to rely on thc same data
fol'nothcl'urpose).'' Order at 'f 45 &k n.150.

15



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
20

of32
PUBLIC VERSION

because A'I & I «as sharing in the cost of the network..

I'or cxamplc. both the 1977 JUA and the Joint Usc Agt&cement contemplate a 40-
I'oot joint usc pole to accommodate electric ilftd telephone facilitics. plus thc
required separation space. II'DEP had constructed its net«ork in thc absence of'thc
Joint Use Agreement. Dl'.P «ould have built a network only to its osvn service
needs: thus. thc pole network would have been built « ith shower poles. Given that
A'I'&'f's allocated space «as in the 1977 JUA and the typical separation
space is 40" (3.33 lect). and given t «ood poles come in 5 I'oot inctvmcnts. this
means Dt:;I'. because ol'the.loint Usc Agreement. was on average installing poles
tltat «crc 5-10 I'cet taller than necessary to provide electric service.'houghA'I& I'ubmitted no contraiy evidence& thc 13uircau nonetltcless stated:

...Duke's claims appear to be controverted by cvidcncc suggesting that Duke ma)
lutve had a number of reasons—apart fiom the.l(JA to build taller and stronger
joint usc poles. including the fact that compctitivc I.I.Cs and cable companies also
have rcquiircd space on Dul e's joint use poles I'ordecades,'3ut

ratlrcr than citing to any such -cvidencc," the 13utrcau goes on to refeircnce previous

Commission decisions stating that by 1996. cable and CLEC attachments were so common that

Congress g&ranted CA'I Vs and CI.ECs a mandatory right ol'acces«" Howcvcr. the Commission

spccilically acknowledged in the 2011 Order that: -it «ould typically not bc cconomicail) rational

Ibr utilities to build taller poles solely for thc possibility of accommodating attachcrs and thcref'ore

incur unreimburscd capital costs...." " Consistent with the foregoing. Mr. Preeburn testif)cd:

IJEP does not build or replace its distribution poles. in the normal course. in

anticipation ol'non-ILI'.C third party attachcrs like CA I Vs and CLIJCs because. to
do so would be speculative (and there is little to gain financially given the
regulatoiy limitations on the rental rates that can he charged to non-II.EC third
parties like CATVs and CI I:.Cs'). ll'space is not availablc, thc third-party pays thc
entire cost nccessaiy to create additional space. whether through make-ready or a

DEI's Answer at 13xh. A. DLP000249-50 (Prccburn Decl.",11-12): see «Iso irl at L'xh. B.
DL::P000285 (Hatchcr Decl. ', 9) ('"Dl='P has ahsa)s ncedcd to sct a pole 5-10 (bet taller than
necessary for clcctric service in order to accommodate A'I & I" s I'acilities and thc sal'ety space."):
irJ. at Exh. C. DEI'000297-99 ((3urlison Decl. 'j'1-15).
ss Order at ',j 45.
'".'See ice. at '&j 45 & 11.151.

"2011 Order. 26 ECC Rcd at 5302. ',f 144 n.433 (internal citations omitted).
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pole changc-out.

'oreover.it is not as if'tltc Bureau rejected tltc testimony of DLI's witnesses in I'avor of

other. more pcrsuasix e, record evidence. Instead. thc 13urc;ut cites Exhibit 6 of DEV's Answer as

establishing that Dl-:P installed taller poles I'or its own benefit. -
I xhibit 6, though. is an~

»dth t.lq tdhith ~" » ".II Pl .t I'pl. I d

' t .. ".Ih II: II rrtdvd I' \: p I ..'l»t.tl I did h h d p..hihh

6 is irrelevant. I'urthcrmorc. the 13ureau makes much ado about the I'act that poles shorter than the

"gtandal'd.loint Use Pole" under thc JLIA might bc suffjcient I'r joint use. 13ut xvhether or not a

35-1'oot pole or a hxpothetical 37.5-1'oot pole might accommodate ATE.T has no bearing on

xxhether "DEP. because ol thc Joint Use Agrccmcntt was on axertige installing poles that werc 5-

10 I'eet taller than necessary to prox ide electric serx ice." 'hc 13ureau's decision to disregard

DEP's evidencd: is also inconsistent xx ith the I'eji:rm Irinridfn Decision. whethc the Commission

stated:

To accommodate the I'our Ibct of space allotted to Veriion, I'lorida Poxver installcdl
taller poles at increased cost.

Verixon likcxvise made no attempt to estimate thc costs I:lorida I'ower incurred b)
tllsttdling taller poles to accommodate Verid'on. I:or ius 67.000 attachments. Vcrizolx
was not required to pay make-Ixeail)'oskx...) ct Veriron has made no attempt to
quantil') thc expenses it avoided under the Agrccmcnt. Absent such evidence. xxe

toe unablc to determine xvhcther the Agirccment Rates arc just and reasonable. "

"')l P's Answer at Exh. A. Dl:V000249 (I'rcebum Decl. fj 10);.xee nidn idi. at I'xh. 13. DEP0002g4-
g5 (Ilatchcr Decl. ',j g) ("[1jn the absence of'he partnership with ATA'I'. DI::P xvould not haxe
'speculatively'uilt a network of poles taller and stronger than nccessaty to meet its core bijsiness
purpose because there would have bccn no guarantee that anx cntitics xvould come along to share
in the cost of thc excess capacity. and such a gamble xxould have thus been utuicceptablc to DEP
from tt business perspective....").
',x'ee Order at 'tj 45 n. 151.

',gee DEP's Answer at I'xh. 6. Dl::P000194 at 15).
",gee Order at ~jj 45 n. 151.

'.gee.snprn note 67.
'edi-nn Flddjidn Deeisidjn. 30 VCC Rcd at 114g.,j 21 Ik 1150. 24.
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D. The l)ureau Should Reconsider DEP's Valuation of Inspection and
Engineering Costs Incurred by DEP on AT&T's Behalf.

'I'he l3ureau also crred by ignoring Kenneth Mctcalf'c's valuation of'he benefits A'I& I

receives under the .IUA through avoided inspection and engineering work performed b& Dl-:P on

AT&T's behalf. The Bureau wrote: "l3ecause Duke t'ails to identify the inspections or cnginecring

work that it purportedly perl'onus on A'I'&'I" s behalf'under the JUA. Iet alone the avoided cost

savings to AT&'I . wc do not find that the .IIIA bcnclits A "I &'I'ith regard to as oidcd inspection

and engineering costs." 'n its Answer. though. Dl:.P provided both an explanation ol'hc

engineering and inspection work avoided h) A I &'I, and a valuation of the benefit of those ai oidcd

costs to A'I'&'I'. As stated hy Mr. Prccburn:

Unlike DEP's CA I'V and CLEC licensees. A I'&. I's not required to submit a permit
when making a neiv attachment. CA'I'V and CI I C licensees must submit an
application to attach to DEP's poles. pay the costs associated v ith tltat application
incurred by I')EP. including inspection costs, and wait I'or their application to be
processed in accordance w ith I'CC timelines prior to attachinu. AT&'I'. on the other
hand, caii attach without submitting a permit to Dl.;I', ivithout payilsg cosls
associated with such ills application. and vvithout sviliting any period of'ime for
Dlvp to perl'orm each step of'hc permitting process (including review of'he
application. survc). make-ready engineeiing)....

I'urther. while Dl':P perl'orms the same post-construction inspections vvith respect
to Al'&T's attachments as it perl'orms t'or CA I'V and CI LC penuit applications.
A'I'&1'(unlike CA I Vs and CLt=.Cs) is not charged for that work.... "

I xhibit A-2 to Mr. Frecburn's declaration provided a list of thc inspection and cnginccring costs

as oidcd by AT&T and paid b) Dt'.V's CLIIC and CA I'V licensees. 'r. Mctcalfc pros idcd a

saluation ot'hc benefit ot'hc avoided inspection and engineering costs to Al'&1'. determining

thiit after accounting I'or reciprocal benefits to DEP. "A'I &'I" s annualized net benefit is

Order at f 34.
" DI.P's Answer at Exh. A. Dl'.P000254 (I reeburn Decl. ', 20-2 I).
'.\'ee iif at Iixh. A. DEV0002Ci7 (I-reeburn Decl. Exh. A-2).
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. or pcr pole."so

I:. In Light of the Above, the Bureau Shoukd Reconsider lts Findings Regarding
thc Rates ATILT Should P»v to l)F I'nder the,IUA.

With respect to the time period g&ovcrned hy thc 2011 Order. once thc Bureau actually

accounts I'or thc value of the net bcnclits to Al'k'I'. thc rate A'I &. I'hould pay I'r periods gos crncd

by thc 2011 Order should cxcecd the Old Telccom Rate. I aen considering only the valuationof'he

I'our benefits above. thc rates paid by ATk I under thc .I(JA are morc than iustiiied.s'ith

respect to the time period govcmcd by the 2018 Order. assuming nrt&uendr& that imposition ol'hc

Old Telecom Rate as a -hard cap" is valid here. the value of thc hencgtts discussed supra should

be accounted I'or by the 13ureau through additional allocation ol'space to A'I'&t Ii For example. thc

Bureau should include the 5-10 I'ect ol'dditional space DLP built into the network specilically

because of the JUA, rather than rely ing upon the I-I'oot presumption.

V. The Bureau Should Reconsider the Legitimacy of the Old Telecom Rate as a "liard
Cap" Given the Unrefuted Valuation Fvidence in This Case.

'I'he Bureau applied thc Old Telecom Rate as a "hard cap" for thc period got cntcd by thc

2018 Order."s llowevcr. in light ol'he benefits provided to A I &'I'nder the .11'A. and the

convsponding cost to DFP ol providing those benefits. thc 13utreau's imposition ol'ltc Old

1'clecom 14ite as a hard c&sp violates thc Pole Attachments Act. As stated by the United Suprcmc

Court: "I hc Pole Att&tchments Act...provides that the minimum t&easonablc rate is equal to 'the

sa See hi, at I:xh. I'.. DltP000335-37. Dl P000377 (Mctcal I'e Decl. +fj 25-27. I:&sh. I;-4.2).'fcourse. as set I'orth abov e. it is AINT's burden to pros e —with specific and credible valuation
cv idcltcc — that thc Jotllt usc agreel11cnt rates are lint ltlcl't'tcCI by tile l)ct bertct its under thc
agreement. 1 he burden is not Dk'P's.
"'- Order at g'5 ("...A'I & I's entitled to a rate. as of Januat3 I, 2020. that does not cvcccd the Old
I clecom Rate."): see niso 2018 Order. 33 FCC Rcd at 7771, $ ; 129.
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additional costs of providing pole attachments....'"" Further. imposition of'the Old Telccom Rate

as a hard cap here violates the Fif'th Antcndment. pursuant to w hich "regulation of'rates cll&ll'gcable

from thc employment of'rivate property devoted to public uses is constitutionall) permissible"

onlv if'thc rates set arc not confiscatorv.""" Ilere. the Old 'I'elccom Rate does not allow DI.P to

recoup its actual costs associated with the JUA. The costs associated with just three of'thc benefits

llltder thc .IUA illustrate this point.

First. as sct forth above in Section IV.A supra. A'I &'I'voids—and DL::P incurs

pole in pole replacement costs when AT&T needs morc space I'or additional facilities

or to correct a violation. In addition. A ISN'T pays only tabulated costs I'r so-called "sct and scil"

poles. As explained by Mr. Frccburn:

In addition to thc cost savings described above. DEP also replaces man) AT&'I-
owned poles on A I'&T's behalf. This is referred to as -sct and sell." AT&T
t&cimburscs D[:.P for this work pcr Table IV of Exhibit B. I'hc current value in Table
IV ol''.xhibit B for any pole 50 foot or less is . I'he actual cost ol'his
work would bc more in line with 131:P's av e rep nt cost I'or 2019 of

, for a cost sav ings to A'I & I of pcr pole. 'I hc number of'oles
replaces for A'I'&

I tarics f'rom )ear to year. hut bcttvccn 200'1-2017. DEP
replaced ~ dcl'cctivc A I &T poles discovered through ins tion s.
This represents a cost savings to Al & I of approximately and
rcpt&csents an actual cost to DI P in a corresponding amount."'

FC'C n Fkc I'ot& er Cm p.. 4g0 U.S. 245. 253 (19g7) (citing& 47 U.S.C. ss 224(d)( I ')). Moreau cr.
the FCC has tscpcatedly acknowledged incremental cost serves as the "l1oor" I'or pole attachment
rates. See, e.g., 2011 Order, 2Ci FCC Rcd at 5300-01. 142-43: Implementation ofSection 221 of
rite &fcn, I A'ari anal Hrrnnlhanrl 1'kat for Onr I ainre. Order on Reconsideration, WC Docket No.
07-245. GN Docket No. 09-51. 30 FCC Rcd 13731. 13736-37 at gjgj 11-12 (Nov. 24. 2015)
(acknow lcdging& that "incremental costs" sert e as thc "low end" for rates govented by qs 224(e)(2)
and (3)): lmplemeniaiion ofSection 221 of rite &(ca &I &Vari@&ntl l)roa&lbaml 1'lan for Om 1'uinre.
Order and I=urther Notice of Proposed Rulemaking. WC Docket No. 07-245. CiN Docket No. 09-
51. 25 I CC Rcd 11864. 11919-20 at 'j$ 133-34 (Ma) 20. 2010): see also &fm. Elec. 1'ou er Sen.
C'orp.. 70g I'.3d 1g3. Ig') (D.C. Cir. 2013) (acknowledging that the tclecom rate ilt ss224(e) is
subject to the lower bound defined in ss 224(d')(I )).

FCC n 17a. 1'rn& er C'orp.. 4g0 U.S. at 253 (internal citations omitted).
"'I=.P's Answer at Exh. A. DEP000256-57 (Frccburn Decl. e 25).
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Even considering only the cost difTercncc betwccn tabulated costs and actual costs for purposesof'hc

"sct and scil" process. this benelit of'the.lUA cost Dl:P

'I hus. the use ol'tabtrlated costs" versus actual costs cost Dl'P

between 2000 and 2017."

per ) ear over that nine-

year period. Because AT&. I's attached to I48.064 Dl.'P joint usc poles, the use ol'tabulated costs

I'r the sct and sell process costs DI:P. on average.~ per pole/& car.

Second. as acknow ledged by the l3ureau. A'I &t'I 's abilitv to use additional space on DL'P's

poles is a material advantag&e the.IUA al'fords A ( &el:

1'he parties'res ious joint usc agrccmcnt allocated I j) ol space on
IJukc's poles to AT%'I"s predecessor. 'I'hc current JI not specify thc
alnot!Ilt of'space allocated to either part). but gcncrall& allows thc parties to usc an
unspecified amount ol'space on thc poles "if the requirements of'tltc Code al'c lnct"
and "so long as such use docs not unreasonahl) interfi:rc w ith thc usc being made
hy the other party." Such an arran&&ement is not provided to competitive I.I:C or
cable company liccnsecs. Even il'wc accept A1 &.'I 's contention that it currentl)
uses only one I'oot ol'space. the ability to add more attachments. as needed. w ithout
additional cvpense. is an advantage accorded A1'&T but not its competitors."

As set I'orth in Mr. Metcall'e's rcpota. the .IUA rates include an implied presumption thai AT&. I's

occupying~ ol'usable space."" Mr. Metcalfe calculated that thc annualived nct beneltt to

A'I'k'I'f IDIJP's allocation of ol'pace pcr pole (and after taking into account DI:.P's

allocation of space on A I &.'I" s poles) is per pole."" Mr. Metcall'c also made clear that this

bene(it corresponded directh to an actllal cost. stating that the anno«alizcd nct hencltt pcr pole was

"jcjqual to AT@'I"s cost less Duke [;nergy Progress'ost."'"

Third. thc I3utrcau tound that atoidcd permitting costs arc a benelit to ATILT under the

" .\'ee i&I

'rder at $ 20.
"".See IJLI's Answer at I:xh. IL DEP000339 (Mctcalf'e Decl. tj 32 n.54).
"',\'ee i&i. at f:xh. L. DLP000342. DI-P000384 (Metcajfc Decl. tj 16. I:xh. I:.-5(3).

'"See i&i. at I.'xh. I-:. DFP000384 (Metcalfc I3ecl. I:.xh. L'-5)3) (emphasis added).
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JUA."'ccording to Mr. Mctcalfe. the avoidance of permitting and inspection costs provides

A I &I «ith an annualixed net benefit o pole per year.'- A'I'&T avoids these permitting

and inspection costs because DEP absorbs them (i.e.. they arc not just a benefit to AT&T. but a

cost directly absorbed by 131-:P). as attested by DEP s witnesses.ss

ol'hc three af'orementioncd bcnctits to AT&T under the JUA is~ pcr pole pcr year. which is not dlccotii1ted for through the 13urciui's application of thc Old

'I elecom Rate. Application of thc Old 'I'clecom Rate is also confiscatory here it'it is true. as the

13ureau I'ound. thilt thc sal'cty space cannot be considered in calculating the Old 'I'elecom Rate

gi»en thc safety space: (I) has a measurable cost: and (2) is of no benetit to DLI'r its ratepaycrs.

Vl. The Bureau Should Reconsider Its Finding that AT&i T Is Entitled to Refunds for
Payment Periods Preceding AT&T's First Request to Renegotiate thc,lUA Rates.

Rule 1.1407(a)(3) states that the Commission may "Order a rcf'und, or payment. if

~il.l'"'ll ll" l'id&
. l I &h ll d ~ "-pp p \

"l' &d p.

to good faith notice ot'a dispute. either generally or «,ith specific ivterence to thc I'acts of this

Cdi»Cvu AS St&ited in DI'.O'S AnS«Cr.

Dcspitc its rights under the law since July 12. 2011. A'I &'I'irst challenged tire
cost sluiring& methodology in the existing joint usc agreement on May 22. 2019.
I utshcr. AT&'I cxpressl) affirmed the correctness of thc rates each year through

"'rder at f)[28-30.
"'Bee Dl::P's Ans«er at f:xh. I-:. DEP00033Ci-37. Dl-:P000377 (Mctcalf'c Decl. tt 27. [:.xh. I'-4.2).
" Bee iil. at f:.xh. A. DEP000254-55. DEP000267 (I-reeburn Decl.,f( 20-21. Exh. A-2).
"'7 C.I:.R. ss ).1407(a)(3) (emphasis added).
"'ith respect to «hether ref'unds arc cser appropriate for periods that precede good t&aith noiicc
of a dispute. Df'.P incorporates b) rcfcrence herein the Petition tor Declaratory Ruling and thc
Rept) Comments tiled hy the L:dison I:.Icctric Institute in W.C. Docket No 17-84. Bee generalli.
Petition for IJeclaratory Ruling ot'thc Electric Ldison Institute. &I ccelernling& IYii&eline Bi aarll&and
Deplai &near by Remoi in& IJarri era ia Infi asrractni&e lm esimenh WC Docket No. 17-84 (I i led Apr.
20. 2021) (thc -I'.I'I Petition" ): Reply Comments of the I=.dison I=.lectric Institute in Support of Its
Petition t'or Decl&it'atory Ruling.;tccelerating II'ireline Braadbanrl Del&lot»neat bi ltemo&&'ng&

Barrier» Ia Inli a»rraciai e lnve»inienb WC IJocket No. 17-84 (tiled Sep. I b. 2021) ("F I='I's Reply
Colllf1leiits ).

22



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

N
ovem

ber1
12:02

PM
-SC

PSC
-N

D
-2020-30-EC

-Page
27

of32
PUBLIC VERSION

20 I g. 'I hat is. Dl P provided the updated rates (pcr I ltllstl)'hitman adjustment.
as set I'orth in Atsiclc XIII C. of the joint use agreemcnt) to A I pT each ) ear. Al'ter
revievv and approval. A I'6k'I'ent its "I.orm 6407" to DI:.P indicating its agrccmcnt
with the rates. Then. atler receiving thc "I'orm 6407" fiom A'M:T. DI.P sent the
invoice I'or the annual rentals.'

I urther. the J(JA requires vvrittcn notice ot'a request to renegotiate I'arcs:

I:,ithcr party ma) make a request I'or review of the pricing methodolog) and thc
costs set fotsh in thc Ikvhibits to this Agtvement no sooner than at live (5) year
intervals. 'I'his request must be in vvriting and I'otsvardcd to the other pat'I)'ls
specified in Article XVI."

Under these circumstances, it was not "appropriate" f'r thc (3ureau to grant refunds I'r periods

prior to A'I'k I" s notice to Dl P of a dispute.

Rather than engaging in thc rcquircd analysis under Rule I.1407 of'vhether granting a

refund vvas -appropriate." the (3utteau erroneously reduced Dl;P's argument to a waivcl'lldl

estoppel argument. alld asserted that I)I..l'ailed to make thc showing ol'rejudice ttequircd in

association vv ith those dcfcnses.'" I;ven assuming l)BP was tvquircd to show prejudice or harm.

such a showing is easily discernible here for at least three reasons other than the ol'dollars

of'ret'unds awarded by thc Bureau. First. Dl-:P has been prejudiced because it had no opportunity

prior to May 22. 201'). when A I'kl'irst provided notice ot'a dispute. to evaluate AT6'cT's claim

and determine w'hethcr DFP believed it appropriate to negotiate new joint use rates. Second. an&

11cw I'ates ncgotiatcd bctvv con Dl:.P and A'I'kl'uring thc period between 20 I I and 20 I') would

have been negotiated under thc standard sct forth in the 20I I Order and the Verizott 7.)«rid«

Decision rather than thc etr post jhcro standard applied by the I3urcau here. 'I bird. as explained in

the Duke lincrgy I.ctter in Support of I:.I;I's Petition. DEP has been prejudiced by ATILT's failure

'l- P's Ansvvcr at $ 23 (internal citations omitted): see «Isoid at Ilxh. A. DISP000257 (Frecburn
Decl. gf 27) (describin ATg«T's Form 6407 certification process).
",See id at Bah. I, Dl;P00012g (IUA. At1. XIII.D).
"" Order at ',I 6 I.
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to provide notice prior to May 22. 20I'). bectmse under OAAP. DI:P has been unable to reserse

I'or the contingent liability of'refunds prior to that date.""

Yll. The Bureau Should Reconsider its Finding th»t AT&T Is Entitled to Recover
Refunds Consistent with North Carolina's 3-Year Limitations Period for Breach of
Contract Actions.

'1 he l3urcau should reconsider its f&ndin -that thc applicable limitations period unde&

Commission rule section I. I407(a)(3) is thrccyears [i.c.. the limitations period for breachof'ontract

actions in Nonh Carolina and South Carolinaj."n"'nd should instead borrow the two-

ycar limitations period from 47 U.S.C. ss 4 I 5(b). As explained in I:.I..I's Petition for l)cclarator)

Ruling. th&: l3u&veau should not apply variable state law limitations periods to pole attachment

complaints against electric utilitics.'"'&irst. doing so discriminates against clcctric utilit) pole

owners vis-6-t is Il.l Cs. tvhich arc protected by the two-year statute of'limitations sct lorth in 47

U S C. ss 4 I 5(b).' Second. application of'state law breach ol'contract limitations periods to pole

attachment complaints creates a highly-variable patcluvork of limitations periods based on thc

arbitrary I'actor ot'eography. which is antithetic&&I to Cong&ress'ntent that thc Commission

develop a unif'orm bod) of'law applicable to the states svithin iis jurisdiction.'"'fltird, the 13utreau

failed to consider how it would borrow" state law limitations periods in a case like this svhere thc

relationship at issue covers poles in multiple states. 11&ough. in this particular case. the state law

limitations periods I'or North Carolina and South Carolina werc both three years. tvhat if'they had

" See Duke I'.nergy Letter in Suppots of I'.Ll Petition at 5-6.. Iccele&a&in& fplreline llr&n»lbarnl
Del&lot tnen& l&y Ren&ovi ng llo&al ers &o Indi as&rnc&nre ln&'es»nen&, WC Docket No. I 7-84 (I &lcd Aug.
23. 202 I).
'"" Order at gj 63: see also i&i. at gj 50 (noting that a 3-)ear limitations period gus erns breachof'ontractactions in both North Carolina and South Carolina).
' See generallt, ISISI Petition.
'"-'.See i&(. at 6-8.

'"'eel &l.:

see also L::III Reply Comments at 2 I-22 (arguing that the Commission should adopt a

uniform limitations period f'r all claims arising under the same I'ederal law).
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been dif'I'crcnt'? Would the f3urcau have chosen thc shorter of'he t«o'? The longer of'thc tiio'?

Something in betivcen'? Would the I3ureau haic Iiclicd upon the contractual choice of lais

provision even though the claim at issue is extracontractual'? 'Ihesc questions. none of'«hich the

l3uivau addressed. fulahcr expose the error of'applying i ariablc state law limitations periods, rather

than adopting a uniform. non-discriniinatory tiio-) car limitations period as ul'ged in I:I:I's Petition

lor Declaratory Ruluig.

Vill. The l3ureau Should Reconsider and Vacate Its Order for l.ack of,lurisdiction Oicr
the Rates, Terms and Conditions for AT&T's Attachments on l)EP's Poles.

Thc Commission docs not have jurisdiction to regulate the rates. terms and conditionsof'T&T
s attachments to DEP's poles under Section 224. Section 224 iias never intended to

provide ILI:Cs like AT&T v ith rights as "attachers" — it v,as intcndcd to regulate II.I-:Cs as pole

ownci's. as fccognixcd by thc Commission itself'until 20 I I. Thc ll«k«ard. On)usl and inconiplclc

ircsult reached by the Bulrcau In this case ful'iher demonstrates that exercising jurisdiction oicr

II.I C attachments on electric utility poles iias ncicr a eood idea. even if it iias la« ful («hich it

ivas not).

CONCLlfSION

I:or the reasons set I'orth above. as «cll as thc licasons pl'ciiousli stated In Dl P 5 ans'«cl.

declarations. documentary evidence and briefing. Dl;P respectfully petitions the Bureau to

reconsider the poixions of'its Septcmbcr 2 I. 202 I Order described herein.
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Dated: October 2 I. 2021 Respectfully submitted.

/s/ LI'lc l3. Lan ~lc ';ldcB. I.an" Icy
Robin F. Bromherg
Robert R. /alankaLAN('GULFY

& BIROMBI3RC. LLC
2700 U.S. It ighway 2g0. Suite 240E
Birmingham, Alabama 35223
(205) 7g3-5751
el'Ic rl tangle) bro)libera.con)
robin ri lan ~lc bromhcra,com
In lee (I lou)'ill.'ronlhcru.coul

Attorneys I'or Dcf'endant.
Duke llncrgy Progress. LI..C
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RULE 1.721 m VERIFICATION

I. I.ric l3. I.angles. as signatoty to this submission. herehI vcrif3 that I have read DBP's

Petition for Reconsideration ol'thc l3ureau's September 2 I. 202 I Memorandum Opinion and Order

and. to the best ol'3 knov ledg&c« inl'orlrl«ltlolt. 'Illd belicl'ormed atter reasonable inquity, it is

nell grounded in I'act and is n&arranted by esisting lave or a good I'aith argument for the extension.

modification or reversal of existing& l«nv«and is not into&posed for any improper purpose. such as

to harass. cause unnecessary delay. or needlessly incrcasc the cost of'he proceeding.

/s/ Eric l3. I.an «Ic

Eric l3. I.angley
Cotmsel for /3efenclnn(,
Duke Ene&,t«t'rogreu&.

I.l.('7
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CFRTIFICATE OF SFRVICk:

I hereby certif'y that on this day. October 2 I. 2021, a true and correct copy of Duke I-:ncl'g)

Progress. LI.C's I'ctition for Reconsideration vvas flied vvith thc Commission vio I':CI S and Isas

served on thc I'ollotving& (service method indicated):

Robcl'I Vltan/o
Oar) Phllllps
David Lavvson

ATILT

S E RV I C LS. INC.
I I20 20th Street NW. Suite l000
Washington, DC 20036
(by U.S. Mail'

Christopher S. Huther
Claire .I. I.":vans

Frank Scaduto
WII.FY REIN I,LP
I 776 K Strcct NW
Washington. I)C 20006
chuthcrlaIA'lb.'VI'cln,con1
ccvansfrl&tvllc 'I'cln.cool
fkcadutolri)rvilc rein.corn
(by E-Mail)

Charlotte A. Mitchell. Chair
North Carolina Utilities Commission
4325 Mail Service Ccntcr
Raleigh. NC 27699-4300
(by U.S. Mail)

.Iustin T. Williams. Chairman
Public Service Commission of South Carolina
I 0 I Executive Center Dr.. Suite 100
Columbirc South Carolina 292 I 0

(by U.S. Mail)

Marlcnc H. Dortch. Secretary
I-ederal Communications Commission
9050 Junction Drive
Annapolis.function, MD 20701
(hy Fcdlix Overnight and ECFS)

Rosclrllu')'. McEncry
Mike Engel
Lisa J. Saks
l.isa I3ochly
Sandra ()ray-Fields
F&ederal Communications Commission
Market Disputes Resolution Division
Enf'orcement I3ureau
445 I 2'" Street. SW
Washington, D.C. 20554
Rosclnars .Me [lucia a fbc.uot
Michael.Ln 'cl a fcc.a&ot

I.isa.I3oehl /a,l'cc.uov
Sandra.(lras -I iclds ri fbc. &ol

(by l:.-Mail)

Kimbcrl) D. I3ose. Secrctaly
Fcdcral I='ncrgy Regulatory Commission
ggg First Street. NI':

Washington, DC 20426
(PUI3I.IC VERSION ONLY by U.S. Mail)

/s/ Eric l3. I.angle
Lric I3. I angley
Calwsel /ot De/ballan/,
1)nke 1:nerg&I Progress, l.l.('


